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Dear Sir, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): MS MALATJI (“complainant”) v GAUTENG BUILDING 

INDUSTRY PROVIDENT FUND (“first respondent”); ALEXANDER FORBES 

FINANCIAL SERVICES (PTY) LTD (“second respondent”) AND LR CIVIL (PTY) 

LTD (“third respondent”) 

 

[1] INTRODUCTION 

 

1.1 The complaint concerns the registration of the deceased as a member 

of the first respondent. 

 

1.2 The complaint was received by this Tribunal on 10 November 2011. A 

letter acknowledging receipt thereof was sent to the complainant on              

13 January 2012. On the same date, letters were dispatched to the 

respondents giving them until 13 February 2012 to file their responses. 

The third respondent filed its response on 9 February 2012. A 

response was received from the second respondent on                        

14 February 2012. The responses were forwarded to the complainant 
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on 16 August 2012, requiring her further submissions by no later than 

30 August 2012. Further submissions were received from the 

complainant on 30 August 2012. 

 

1.3 After considering the submissions before this Tribunal, it is considered 

unnecessary to hold a hearing in this matter. As the background facts 

are known to the parties, they shall be repeated only to the extent that 

they are pertinent to the issues raised herein. The determination and 

reasons therefor appear below. 

 

[2] FACTUAL BACKGROUND 

 

 2.1 Mr. P Mamonyoga (“the deceased”) passed away on 2 June 2011. 

During his lifetime, he was employed by the third respondent as a 

Foreman from 8 March 2004 to the date of his death. He did not 

acquire membership of the first respondent until April 2011.The 

second respondent is the first respondent’s administrator.  

 

 2.2 Upon his death, a lump sum benefit of R601.94 became payable by 

the first respondent in terms of section 37C of the Act. The trustees 

are currently conducting investigations in order to allocate the benefit. 

 

[3] COMPLAINT 

 

3.1 The complainant is dissatisfied with the third respondent’s failure to 

register the deceased as a member of the first respondent with effect 

from 8 March 2004, which resulted in a lower death benefit becoming 

payable upon his death. She submits that the third respondent only 

registered the deceased as a member of the first respondent when it 

was apparent that he was ill in April 2011. He ultimately passed away 

in June 2011, two months after being registered with the first 

respondent. She submits that the deceased’s colleagues were 

registered before him. She submits that she was advised that Sectoral 
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Determination 2: Civil Engineering Sector (“Sectoral Determination”) 

made it compulsory for employers such as the third respondent to 

register their employees as members of the fund. Therefore, she sees 

no reason why the deceased was not registered as a member. 

 

3.2 She seeks an order that the deceased’s membership of the first 

respondent be back-dated to 8 March 2004, when he commenced 

employment with the third respondent. 

 

[4] RESPONSE 

 

 First and second respondents 

 

4.1 The second respondent submits that the deceased joined the first 

respondent on 1 April 2011 and remained a member until his death. 

Upon the deceased’s death, a death benefit of R601.94 became 

payable. This benefit equated to his fund credit at the time of his death. 

The trustees are currently investigating the deceased’s dependants 

and beneficiaries in order to effect payment. 

 

4.2 It further confirmed that the first respondent did not receive an 

application from the deceased for his membership prior to April 2011. 

Therefore, the first respondent cannot accede to the complainant’s 

request that the deceased’s membership be backdated to March 2004. 

The first respondent’s rules and the Act do not provide for retrospective 

membership. It further submits that the complaint against the first and 

second respondents should be dismissed. 

 

Third respondent 

 

4.3 The third respondent submits that section 29 of the Sectoral 

Determination enjoins employers to either join the Construction 

Industry Retirement Fund or register a fund to which its employees 
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shall belong. The deceased was appointed as a permanent employee 

on 1 March 2004. He accepted the terms and conditions of his 

employment. His contract at the time indicates that the retirement fund 

was not applicable to him. In May 2004, the deceased was given an 

opportunity to join the first respondent but he declined. In 2005, the 

deceased and other employees were given forms to complete in order 

to indicate their willingness to join the first respondent. The deceased 

maintained that he did not wish to join the first respondent. From 2008 

to April 2011, neither the deceased nor his trade union raised concerns 

about the fact that he was not a member of the first respondent.  

 

4.4 Only in April 2011, did the complainant approach the third respondent 

intimating that he now wished to join the first respondent. This appears 

to have been due to his illness. His membership was duly processed 

and contributions were paid for him. The fact that he approached the 

third respondent and requested to join the first respondent confirms 

that he was aware that he had an option to join the first respondent but 

did not lodge a grievance about unfair treatment as alleged by the 

complainant. He was aware that he had been given an opportunity to 

join the first respondent and declined to do so. The complainant’s 

allegations are unfounded as contributions and fund membership were 

not applied on a selective basis. 

 

[5] DETERMINATION AND REASONS THEREFOR 

 

 Introduction 

 

5.1 The complaint is essentially that the third respondent acted unlawfully 

and unfairly in not registering the deceased as a member of the first 

respondent with effect from March 2004 and its conduct in this regard 

resulted in the complainant receiving a lower benefit compared to what 

she would have received had the deceased been registered as a 

member with effect from March 2004. This Tribunal must determine 
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whether or not a greater death benefit would have been paid had the 

deceased been registered as a member with effect from March 2004; 

and whether or not the third respondent acted unlawfully in only 

registering the deceased as a member in April 2011. 

 

 Benefit had the deceased been registered in March 2004 

 

5.2 Rule 6.1 of the first respondent’s rules regulates the payment of a 

death benefit upon a member’s death. Rule 6.1.1 thereof provides that: 

 

  “6.1.1 Benefit on Death in Service 

 

 If a Member dies in Service before reaching his 65
th
 birthday that 

part of the amounts in (a) and (b) below that is in excess of any 

amount referred to in Rule 17.8 shall be payable as a lump sum 

benefit: 

 

(a) an amount calculated in accordance with the following 

table: 

 

Fund Salary   Benefit 

 

Up to and including R25 000 50 000 

More than R25 000 

but up to and including 

R40 000   75 000 

More than R40 000  R100 000 

 

  plus 

 

(b) his Fund Credit; 

 

  provided that 

 

(i) if a MEMBER has made less than 13 Contributions in 

terms of Rule 4.1.1 to the Fund, the only benefit payable 

shall be the benefit in (b) above; 
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  and 

 

(ii) no Contribution in terms of Rule 4.1.1 in respect of which a 

Member was paid a benefit at any time before his death 

shall be taken into consideration in determining whether 

he qualifies for payment of the benefit in (a) above.” 

 

5.3 Therefore, where a deceased member had paid at least 13 

contributions to the first respondent and had previously not been paid a 

benefit in respect of any of those contributions, upon his death, his 

dependants and beneficiaries shall be entitled to a death benefit that is 

equal to his fund credit plus the benefit in paragraph (a) above, 

determined in accordance with such a member’s fund salary. Where a 

deceased member has paid less than 13 contributions, his dependants 

and beneficiaries will only be paid his fund credit as a death benefit. 

 

5.4 In the present matter, the deceased only joined the first respondent in 

April 2011 and passed away in June 2011. At the time of his death, he 

had paid only three contributions to the first respondent. His 

dependants and beneficiaries became entitled to payment of his fund 

credit as a death benefit because the deceased had paid less than 13 

contributions to the first respondent. The deceased’s fund credit at the 

time of his death was R601.94 and the second respondent has 

confirmed that this is the benefit that is payable to the deceased’s 

dependants and beneficiaries. Therefore, while the first respondent has 

correctly calculated the death benefit due in terms of its rules, the 

deceased’s dependants and beneficiaries would clearly have received 

a larger benefit had the deceased been registered as a member of the 

first respondent with effect from March 2004. 

 

Failure to register the deceased as a member 

 

5.5 The third respondent submitted that it did not register the deceased as 

a member of the first respondent because he declined to become a 
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member on each occasion he was offered an opportunity in this regard. 

It submitted that the deceased was made aware of the option to 

become a member of the first respondent and opted for this when it 

was apparent that he had become ill. Therefore, it denied liability for 

the low benefit that was paid upon his death. 

 

5.6 The Sectoral Determination is applicable to the third respondent as an 

employer in the civil engineering industry. Section 29 thereof regulates 

the participation of employers and employees in a pension fund and 

provides that: 

 

“(1) All employers who do not have a retirement benefit fund in favour of 

their employees in place, shall by 1 March 2001, either join the 

Construction Industry Retirement Benefit Fund, or, whether 

independently or with other employers, do whatever may be 

necessary to have a retirement benefit fund registered in terms of the 

Pension Funds Act, 1956, in favour of their employees and shall 

confer the benefits of membership of such a fund on their permanent 

employees. 

 

(2) The rules of the retirement benefit fund referred to above shall 

require that employers and employees contribute equally in respect 

of each employee’s membership of the retirement benefit fund. 

 

(3) The rules of the retirement benefit fund shall provide for a risk benefit 

fund, which shall provide for death, disability and funeral benefits.” 

5.7 Therefore, the Sectoral Determination enjoins employers to ensure that 

they participate in a pension fund organisation as defined in the Act 

and that such an employer’s permanent employees become members 

of the fund. Expressed differently, the employer must become a 

participating employer in a fund and make it compulsory for all its 

permanent employees to become members of such a fund. In 

pursuance of this provision, the third respondent elected to become a 

participating employer in the first respondent. Because it is a 

participating employer in the first respondent, the rules of the first 

respondent are applicable to it. Rule 3 of the first respondent’s rules 
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regulates membership of the fund. Rules 3.1 and 3.2 thereof provide 

that: 

 

“3.1 Each person who was a Member of the Fund immediately prior to 1 

June 2010 shall remain a Member of the Fund. 

 

3.2 Each Eligible Employee who is not referred to in Rule 3.1 and who 

does not elect to join any other Approved Provident Fund or 

Approved Pension Fund operated by his Employer, must, as a 

condition of employment, elect within thirty days after commencing 

employment in the Industry to become a Member of the Fund or a 

member of the Gauteng Building Industry Pension Scheme. If he 

elects to join the Fund, his membership shall commence from the 

beginning of the week in which the first contributions in terms of Rule 

4.1 and Rule 4.2 are due and payable to the Fund.” 

 

5.8 Therefore, in terms of the provisions of the rules outlined above, 

eligible employees must, as a condition of their employment, elect to 

belong to the first respondent or another pension fund in which the 

employer participated. In other words, as a point of departure, it is 

compulsory for permanent employees in the industry to become 

members of a pension fund. However, they have a choice to belong to 

the first respondent or another fund in which their employer 

participates. Because there is no indication that the third respondent 

participated in any other fund save for the first respondent, it was 

compulsory and should have been a term of employment of the third 

respondent’s permanent employees to become members of the first 

respondent.  

 

5.9 Section 1 of the Income Tax Act 58 of 1962 (“ITA”) defines a “pension 

fund” such as the first respondent as any pension, provident or 

dependants' fund or pension scheme established by law, whose rules 

provide, inter alia, that membership of the fund throughout the period of 

employment shall be a condition of the employment by the employer of 

all persons of the class or classes specified therein who enter his 
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employment on or after the date upon which the fund comes into 

operation. Therefore, an employer is enjoined to make it a condition of 

employment that all its employees who are eligible to become 

members of the fund in which it participates, become members of such 

a fund and remain as such throughout the period of their employment. 

 

5.10 Applied to the present matter, the provisions of the Sectoral 

Determination, the first respondent’s rules and the ITA as set out above 

in summation require that it be a condition of employment and 

compulsory for employees of the third respondent to become members 

of the first respondent or another pension fund in which the third 

respondent participates.  

 

5.11 The third respondent submitted that the deceased was given an 

opportunity to become a member of the first respondent on several 

occasions but declined the offer on each occasion. In other words, it 

appears that the third respondent did not make it compulsory or a 

condition of employment for all its eligible employees to become 

members of the first respondent. Instead, it gave them a choice to join 

the fund or opt out and remain without a pension fund. This is contrary 

to the provisions set out above as an employer is not required to give 

its employees a choice to belong or not belong to a pension fund at all. 

It was the third respondent’s responsibility to ensure that it was made 

compulsory for the deceased to join the first respondent or another 

pension fund in which it participated. The deceased could only legally 

opt out of joining the first respondent in the circumstances provided 

there was another occupational pension fund in which the third 

respondent participated and he opted to join that other fund. In the 

absence of any indication that between March 2004 and March 2011, 

the deceased opted for and belonged to another pension fund in the 

industry, the third respondent acted unlawfully in allowing him not to 

belong to any pension fund when it should have been compulsory for 

him to do so. It should have registered the deceased as a member of 
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the first respondent in March 2004 or within thirty days of his 

permanent employment regardless of whether or not he was amenable 

to such an arrangement.  

 

5.12 The deceased’s dependants and beneficiaries suffered loss of benefits 

because they will be paid a benefit that is significantly less than what 

would have been paid to them had the deceased been registered as a 

member of the first respondent with effect from March 2004 or within 

thirty days of his permanent employment. Because the deceased’s 

dependants and beneficiaries suffered loss of benefits by virtue of the 

third respondent’s failure to make it a condition of employment and 

thus compulsory for the deceased to become a member of the first 

respondent, and while it is accepted that the first respondent cannot be 

directed to back-date the deceased’s membership to March 2004, the 

third respondent is liable to pay such a death benefit as would have 

become payable by the first respondent when the deceased passed 

away, had it registered him as a member with effect from March 2004. 

 

[6]  ORDER 

 

6.1 In the result, this Tribunal makes the following order: 

 

6.1.1 The first respondent is ordered to calculate the total death 

benefit that would have become payable to the deceased’s 

dependants and beneficiaries in terms of its rules had he been 

registered as a member with effect from 1 March 2004 and 

remained a member to the date of his death, less the fund 

credit of R601.94, within three weeks of the date of this 

determination; 

 

6.1.2 The first respondent is ordered to transmit to the third 

respondent, its computations in paragraph 6.1.1, within three 

days of completing them; 
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6.1.3 The first respondent is ordered to investigate and allocate and 

pay the death benefit due to the deceased’s eligible 

dependants and beneficiaries in terms of section 37C of the 

Act, within twelve weeks of  the date of this determination 

 
 

6.1.4 The third respondent is ordered to pay to the deceased’s 

eligible dependants and beneficiaries, the death benefit as 

computed in paragraph 6.1.1 and allocated in paragraph 6.1.3  

within two weeks of receiving the information and 

documentation above, from the first respondent 

 
 

DATED AT JOHANNESBURG ON THIS 24th DAY OF JANUARY 2013 

 

 

 

 

____________________________________ 

MA LUKHAIMANE 

DEPUTY PENSION FUNDS ADJUDICATOR 

 


